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after making payment to a first-tier subcon-
tractor, receives from a supplier or subcon-
tractor of the first-tier subcontractor (here-
after referred to as a ‘‘second-tier subcon-
tractor’”) a written notice in accordance
with the Miller Act (40 U.S.C. 3133), asserting
a deficiency in such first-tier subcontractor’s
performance under the contract for which
the Contractor may be ultimately liable, and
the Contractor determines that all or a por-
tion of future payments otherwise due such
first-tier subcontractor is subject to with-
holding in accordance with the subcontract
agreement, the Contractor may, without in-
curring an obligation to pay an interest pen-
alty under paragraph (e)(6) of this clause—

(i) Furnish to the first-tier subcontractor a
notice conforming to the standards of para-
graph (g) of this clause as soon as practicable
upon making such determination; and

(ii) Withhold from the first-tier sub-
contractor’s next available progress payment
or payments an amount not to exceed the
amount specified in the notice of with-
holding furnished under paragraph (f)(1)(i) of
this clause.

(2) Subsequent payment or interest charge. As
soon as practicable, but not later than 7 days
after receipt of satisfactory written notifica-
tion that the identified subcontract perform-
ance deficiency has been corrected, the Con-
tractor shall—

(i) Pay the amount withheld under para-
graph (f)(1)(ii) of this clause to such first-tier
subcontractor; or

(ii) Incur an obligation to pay a late pay-
ment interest penalty to such first-tier sub-
contractor computed at the rate of interest
established by the Secretary of the Treasury,
and published in the FEDERAL REGISTER, for
interest payments under section 12 of the
Contracts Disputes Act of 1978 (41 U.S.C. 611)
in effect at the time the Contractor accrues
the obligation to pay an interest penalty.

(g) Written notice of subcontractor with-
holding. The Contractor shall issue a written
notice of any withholding to a subcontractor
(with a copy furnished to the Contracting Of-
ficer), specifying—

(1) The amount to be withheld;

(2) The specific causes for the withholding
under the terms of the subcontract; and

(3) The remedial actions to be taken by the
subcontractor in order to receive payment of
the amounts withheld.

(h) Subcontractor payment entitlement. The
Contractor may not request payment from
the Government of any amount withheld or
retained in accordance with paragraph (d) of
this clause until such time as the Contractor
has determined and certified to the Con-
tracting Officer that the subcontractor is en-
titled to the payment of such amount.

(i) Prime-subcontractor disputes. A dispute
between the Contractor and subcontractor
relating to the amount or entitlement of a
subcontractor to a payment or a late pay-
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ment interest penalty under a clause in-
cluded in the subcontract pursuant to para-
graph (c) of this clause does not constitute a
dispute to which the Government is a party.
The Government may not be interpleaded in
any judicial or administrative proceeding in-
volving such a dispute.

(j) Preservation of prime-subcontractor rights.
Except as provided in paragraph (i) of this
clause, this clause shall not limit or impair
any contractual, administrative, or judicial
remedies otherwise available to the Con-
tractor or a subcontractor in the event of a
dispute involving late payment or non-
payment by the Contractor or deficient sub-
contract performance or nonperformance by
a subcontractor.

(k) Non-recourse for prime contractor interest
penalty. The Contractor’s obligation to pay
an interest penalty to a subcontractor pursu-
ant to the clauses included in a subcontract
under paragraph (c) of this clause shall not
be construed to be an obligation of the Gov-
ernment for such interest penalty. A cost-re-
imbursement claim may not include any
amount for reimbursement of such interest
penalty.

(1) Overpayments. If the Contractor becomes
aware of a duplicate contract financing or
invoice payment or that the Government has
otherwise overpaid on a contract financing
or invoice payment, the Contractor shall—

(1) Remit the overpayment amount to the
payment office cited in the contract along
with a description of the overpayment in-
cluding the—

(i) Circumstances of the overpayment (e.g.,
duplicate payment, erroneous payment, liq-
uidation errors, date(s) of overpayment);

(ii) Affected contract number and delivery
order number if applicable;

(iii) Affected contract line item or subline
item, if applicable; and

(iv) Contractor point of contact.

(2) Provide a copy of the remittance and
supporting documentation to the Con-
tracting Officer.

(End of clause)

[66 FR 65361, Dec. 18, 2001, as amended at 68
FR 56684, Oct. 1, 2003; 70 FR 57455, Sept. 30,
2005; 73 FR 54007, Sept. 17, 2008]

52.232-28 Invitation To Propose Per-
formance-Based Payments.
As prescribed in 32.1005(b)(1), insert
the following provision:
INVITATION TO PROPOSE PERFORMANCE-BASED
PAYMENTS (MAR 2000)

(a) The Government invites the offeror to
propose terms under which the Government

285



52.232-29

will make performance-based contract fi-
nancing payments during contract perform-
ance. The Government will consider perform-
ance-based payment financing terms pro-
posed by the offeror in the evaluation of the
offeror’s proposal. The Contracting Officer
will incorporate the financing terms of the
successful offeror and the FAR clause, Per-
formance-Based Payments, at FAR 52.232-32,
in any resulting contract.

(b) In the event of any conflict between the
terms proposed by the offeror and the terms
in the clause at FAR 52.232-32, Performance-
Based Payments, the terms of the clause at
FAR 52.232-32 shall govern.

(c) The Contracting Officer will not accept
the offeror’s proposed performance-based
payment financing if the financing does not
conform to the following limitations:

(1) The Government will make delivery
payments only for supplies delivered and ac-
cepted, or services rendered and accepted in
accordance with the payment terms of this
contract.

(2) The terms and conditions of the per-
formance-based payments must—

(1) Comply with FAR 32.1004;

(ii) Be reasonable and consistent with all
other technical and cost information in-
cluded in the offeror’s proposal; and

(iii) Their total shall not exceed 90 percent
of the contract price if on a whole contract
basis, or 90 percent of the delivery item price
if on a delivery item basis.

(3) The terms and conditions of the per-
formance-based financing must be in the best
interests of the Government.

(d) The offeror’s proposal of performance-
based payment financing shall include the
following:

(1) The proposed contractual language de-
scribing the performance-based payments
(see FAR 32.1004 for appropriate criteria for
establishing performance bases and perform-
ance-based finance payment amounts).

(2) A listing of—

(i) The projected performance-based pay-
ment dates and the projected payment
amounts; and

(ii) The projected delivery date and the
projected payment amount.

(3) Information addressing the Contractor’s
investment in the contract.

(e) Evaluation of the offeror’s proposed
prices and financing terms will include
whether the offeror’s proposed performance-
based payment events and payment amounts
are reasonable and consistent with all other
terms and conditions of the offeror’s pro-
posal.

(End of provision)

Alternate I (MAR 2000). As prescribed
in FAR 32.1005(b)(2), add the following
paragraph (f) to the basic provision:

48 CFR Ch. 1 (10-1-09 Edition)

(f) The Government will adjust each pro-
posed price to reflect the cost of providing
the proposed performance-based payments to
determine the total cost to the Government
of that particular combination of price and
performance-based financing. The Govern-
ment will make the adjustment using the
procedure described in FAR 32.205(c).

[65 FR 16285, Mar. 27, 2000]
52.232-29 Terms for Financing of Pur-
chases of Commercial Items.

As prescribed in 32.206(b)(2),
the following clause:

insert

TERMS FOR FINANCING OF PURCHASES OF
COMMERCIAL ITEMS (FEB 2002)

(a) Contractor entitlement to financing pay-
ments. The Contractor may request, and the
Government shall pay, a contract financing
payment as specified elsewhere in this con-
tract when: the payment requested is prop-
erly due in accordance with this contract;
the supplies deliverable or services due under
the contract will be delivered or performed
in accordance with the contract; and there
has been no impairment or diminution of the
Government’s security under this contract.

(b) Special terms regarding termination for
cause. If this contract is terminated for
cause, the Contractor shall, on demand,
repay to the Government the amount of un-
liquidated contract financing payments. The
Government shall be liable for no payment
except as provided by the Termination for
Cause paragraph of the clause at 52.212-4,
Contract Terms and Conditions—Commer-
cial Items.

(c) Security for Government financing. In the
event the Contractor fails to provide ade-
quate security, as required in this contract,
no financing payment shall be made under
this contract. Upon receipt of adequate secu-
rity, financing payments shall be made, in-
cluding all previous payments to which the
Contractor is entitled, in accordance with
the terms of the provisions for contract fi-
nancing. If at any time the Contracting Offi-
cer determines that the security provided by
the Contractor is insufficient, the Con-
tractor shall promptly provide such addi-
tional security as the Contracting Officer de-
termines necessary. In the event the Con-
tractor fails to provide such additional secu-
rity, the Contracting Officer may collect or
liquidate such security that has been pro-
vided and suspend further payments to the
Contractor; and the Contractor shall repay
to the Government the amount of unliqui-
dated financing payments as the Contracting
Officer at his sole discretion deems repay-
able.

(d) Reservation of rights. (1) No payment or
other action by the Government under this
clause shall (i) excuse the Contractor from
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